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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
HACHETTE BOOK GROUP, INC.,
Plaintiff,
- against –

16-CV-

COMPLAINT

CSETH GRAHAME-SMITH, and
BABY GORILLA, INC.,
Defendants.

Plaintiff, HACHETTE BOOK GROUP, INC. (“Hachette”), by its attorneys Cowan
DeBaets Abrahams & Sheppard, LLP, for its complaint against Defendants SETH GRAHAMESMITH (“Smith”) and BABY GORILLA, INC. (“BGI”), alleges as follows:
THE PARTIES
1.

Hachette is a Delaware corporation, with its principal place of business at 1290
Avenue of the Americas, New York, New York.

2.

Smith is an individual who, on information and belief, is domiciled in and a citizen
of the State of California.

3.

BGI is Smith’s personal-services corporation that, on information and belief, is
organized and exists under the laws of the State of California.
JURISDICTION AND VENUE

4.

This court has subject-matter jurisdiction over this action pursuant to 28 U.S.C.
§1332(a)(1), as the sum in controversy exceeds $75,000, exclusive of interest
and costs.
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5.

This court has personal jurisdiction over Smith and BGI pursuant to NY CPLR
§§302(a)(1), as well as the December 3, 2010 book-publishing agreement between
Hachette and BGI (a true copy of which is annexed hereto as Exhibit A and made
part hereof) (the “Agreement”) and Smith’s unconditional Guaranty thereof dated
December 7, 2010 (a true copy of which is annexed hereto as Exhibit B and made
part hereof), which confer on the state and federal courts in New York County
exclusive jurisdiction over any action arising under the Agreement.

6.

Venue lies in this court pursuant to both 28 U.S.C. §1391(b)(2) and the aforedescribed Agreement (Exhibit A) and Guaranty (Exhibit B).
GOVERNING LAW

7.

Paragraph 23 of the Agreement provides, in pertinent part, that “This Agreement
shall be governed by and construed in accordance with the laws of the State of New
York applicable to agreements executed and fully performed therein.”

8.

Smith’s Guaranty similarly provides that it “shall be interpreted and construed in
accordance with the laws of the State of New York applicable to agreements entered
into and fully performed therein.”
FACTS

9.

Hachette is a large and well respected trade-book publisher in the United States.

10.

Smith is an experienced and successful author of several published books, including
the national bestsellers Abraham Lincoln: Vampire Hunter and Pride and Prejudice
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and Zombies, as well as being an experienced and sophisticated Hollywood
screen writer.
11.

The Agreement provides for BGI to deliver to Hachette two works (“Book #1” and
“Book #2”) authored by Smith.

12.

On execution of the Agreement by the parties, Hachette paid BGI $1 million,
allocated $500,000 each to Book #1 and Book #2, which was the first installment of
a total advance payment of $2 million for each Book against the royalties that it was
anticipated BGI would earn from sales of that Book.

13.

Paragraph 1(b) of the Agreement provides that
Book #1 will be a sequel to or spinoff of ABRAHAM LINCOLN:
VAMPIRE HUNTER. Book #2 will be a novel on a subject to be
determined by Proprietor [BGI] with Publisher's written approval. Each
Book will be comparable in style, quality and broad appeal to ABRAHAM
LINCOLN: VAMPIRE HUNTER.

14.

Pursuant to Paragraph 5 of the Agreement, the manuscript for Book #1 and Book #2
must each be between 80,000 and 100,000 words in length.

15.

Pursuant to Paragraph 12(a) of the Agreement, BGI represents that each manuscript
will be “original with Author [Smith] in all respects.”

16.

In January 2015 Hachette published Book #1 under the title The Last
American Vampire.

17.

At the request of BGI and Smith, Hachette twice extended the delivery date for Book
#2 from the original contractual date of June 3, 2013, first to October 1, 2014, and
then from October 1, 2014, to April 1, 2016, totaling in all an extension of 34 months
beyond the original delivery date.
3
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18.

Paragraph 5 of the Agreement provides that “If Proprietor [BGI] shall fail to deliver
the manuscript(s) for Book #1 and/or Book #2 within sixty (60) days after the above
corresponding delivery dates (or any agreed upon extension thereof), Publisher shall
have the right, at its option, to terminate this Agreement as to that Book by giving
written notice to Proprietor, subject to repayment to Publisher of any amounts paid
by Publisher on account of the Book.”

19.

On April 20, 2016, Hachette notified BGI that it had failed to deliver the manuscript
for Book #2 by April 1, 2016, and that Hachette intended to terminate the
Agreement, thereby triggering the 60-day grace period within which BGI and Smith
still could timely deliver the Book #2 manuscript. (A true copy of Hachette’s notice
is annexed hereto as Exhibit C and made part hereof.)

20.

On June 6, 2016, approximately three years after the original contractual delivery
date, Smith and BGI purported to deliver to Hachette the manuscript for Book #2.

21.

The manuscript delivered on June 6, 2016, is not the manuscript that BGI – with
Smith’s Guaranty – promised to deliver under the Agreement, and for which
Hachette paid a $500,000 advance, because the manuscript delivered to Hachette:
a. is not original to Smith, but instead is in large part an appropriation of a 120year-old public-domain work;
b. materially varies from the 80,000-100,000 word limit fixed in the Agreement;
c. is on a subject that was never approved by Hachette in writing, as required by
Paragraph 1(b) of the Agreement; and
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d. is not comparable in style and quality to Smith’s wholly original bestseller
Abraham Lincoln: Vampire Hunter, as also required by Paragraph 1(b) of
the Agreement.
22.

Pursuant to his Guaranty (Exhibit B), Smith unconditionally “guarantees the
performance of all of the obligations of the Company [BGI] under the terms and
conditions of the Agreement,” and agrees that “If for any reason the Company [BGI]
shall fail or cease to perform any of its obligations under the Agreement . . . the
Agreement shall be enforceable directly against the Undersigned [Smith].”

23.

The Guaranty also provides that “In the event of default in the performance of this
guaranty, the Undersigned [Smith] agrees to pay all reasonable expenses (including
reasonable outside attorneys’ fees) incurred by the Publisher in the enforcement of
the Publisher's rights under this guaranty and the Agreement.”

24.

Neither BGI nor Smith has repaid the $500,000.00 to Hachette, and have stated that
they do not intend to repay the money.

AS AND FOR A CLAIM
(BREACH OF CONTRACT)
25.

Hachette repeats and re-alleges the allegations of Paragraphs 1 through 24, inclusive,
of this Complaint.
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26.

By delivering a manuscript that varied so materially and substantially from that
described in the Agreement and for which Hachette contracted, BGI failed to timely
deliver a manuscript for Book #2 in breach of Paragraph 5 of said Agreement.

27.

BGI’s breach has damaged Hachette in an amount to be determined at trial, but
which is no less than $500,000, plus interest at the legal rate accruing from June 6,
2016.

28.

Under his Guaranty (Exhibit B), Smith is jointly and severally liable for the damages
caused by BGI’s breach.

WHEREFORE, Plaintiff HACHETTE BOOK GROUP, INC. demands judgment against
Defendants SETH GRAHAME-SMITH and BABY GORILLA, INC.:
(A)

Awarding Hachette against the Defendants, jointly and severally, an amount to be
determined at trial, but no less than the sum of Five Hundred Thousand Dollars
($500,000.00), plus interest at the legal rate from June 6, 2016;

(B)

Awarding against Defendant Smith Hachette’s reasonable expenses, including its
reasonable attorneys’ fees, incurred in this action;

(B)

Awarding Hachette against the Defendants, jointly and severally, its reasonable
costs and disbursements incurred in this action; and
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(C)

Granting Hachette such other and further relief as the Court deems just
and proper.

Dated: New York, New York
August 26, 2016
COWAN DEBAETS ABRAHAMS
& SHEPPARD, LLP

By:

/s/ Alexander Gigante
Alexander Gigante
41 Madison Avenue, 38th Floor
New York, New York 10010
Tel.: (212) 974-7474
Fax: (212) 974-8474
Email: agigante@cdas.com

Attorneys for Plaintiff Hachette Book Group, Inc.
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EXHIBIT A
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GRAND CENTRAL
PUBLISHING

AGREEMENT dated this December 3, 2010 by and between Grand Central Publishing, a
division of Hachette Book Group, Inc. ("Publisher"), 237 Park Avenue, New York, NY 10017,
and Baby Gorilla, Inc. f/s/o Seth Grahame-Smith ("Proprietor") c/o William Morris Endeavor
Entertainment, LLC, 1325 Avenue of the Americas, New York, NY 10019, attn: Claudia Ballard,
with respect to the Work as set forth in subparagraphs 1(a) and (b) below.
WHEREAS, Proprietor and Publisher entered into an agreement dated August 25, 2009,
as amended, and an audio agreement dated August 25, 2009 (collectively referred to
herein as the "2009 Agreement") with respect to two fiction works by Seth GrahameSmith ("Author"), the first work published under the title ABRAHAM LINCOLN: VAMPIRE
HUNTER and the second work (not yet delivered) provisionally entitled UNTITLED #2
(collectively, the "Prior Works");
WHEREAS, the parties acknowledge that a condition of this Agreement is that a separate
agreement regarding audio formats for the Work (the "2010 Audio Agreement") is to be
executed simultaneously herewith;
WHEREAS, Proprietor and Publisher desire that the 2009 Agreement, this Agreement and
the 2010 Audio Agreement be jointly accounted with respect to all payments and all
earnings thereunder;
NOW, THEREFORE, the parties agree as follows:
1.
GRANT OF RIGHTS:
(a)
Proprietor hereby grants and assigns to Publisher,
with respect to Proprietor's two fiction works by Author provisionally entitled UNTITLED SETH
GRAHAME-SMITH #3* ("Book #1 ") and UNTITLED SETH GRAHAME-SMITH #4* ("Book #2"),
as further described below and referred to hereinafter individually and collectively as the
"Book(s)" or the "Work," as the context indicates, the exclusive right to print, publish, distribute
and/or sell the Work in the English language in all editions and the right to exercise and
authorize others to exercise the subsidiary rights described hereinbelow throughout the
following territory:
the United States of America, its territories, possessions and dependencies, Puerto Rico, the
Philippines and Canada (the "Exclusive Territory"), and the non-exclusive right in the balance of
the world, excluding the British Commonwealth (other than Canada) as set forth in Schedule A
attached hereto and made part hereof (the "Non-exclusive Territory"). (The Exclusive Territory
and the Non-exclusive Territory shall be jointly called the "Territory.").
*The final title for each Book shall be subject to the mutual agreement of Proprietor and
Publisher.
(b)
The Work is described as follows:
Book #1 will be a sequel to or spinoff of
ABRAHAM LINCOLN: VAMPIRE HUNTER. Book #2 will be a novel on a subject to be
determined by Proprietor with Publisher's written approval.
Each Book will be
comparable in style, quality and broad appeal to ABRAHAM LINCOLN: VAMPIRE
HUNTER.
(c)
Such rights shall include the following rights which shall be exclusive throughout
the Exclusive Territory and non-exclusive throughout the Non-exclusive Territory:
(i)
First serial**, second serial*, book club*, Electronic Display (see subparagraph
1(c)(ii) below), reprint editions***, large print edition, library edition, deluxe edition, selection,
abridgment*, condensation*, digest*, textbook, syndication and anthology publishing rights.
*Subject to Proprietor's approval.
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stock in a reasonable time, or should Publisher find itself with a stock of damaged copies
of the Work, Publisher shall have the right to sell such copies at the best price it can
secure subject to the payment of a royalty of ten percent (10%) of net sales revenue on all
copies of the hardcover edition sold and five percent (5%) of net sales revenue on all
copies of any paperback edition sold or as set forth in subparagraph 3(h) below.
Publisher may not remainder any edition of each of Book #1 or Book #2 until twelve (12)
months after publication of each such edition and not before offering such copies to
Proprietor at the price Publisher would propose to another party.
(h)
No royalties shall be payable to Proprietor on copies of the Work destroyed,
distributed for review, advertising, publicity, sample or like purposes, without
compensation, or any copies disposed of at cost, or less than cost, or copies sold to
Proprietor hereunder.
4.
LICENSING REVENUE:
(a)
All net licensing revenue (as the term "net licensing
revenue" is herein defined) derived from licensing of any publication rights in the Work, or any
part thereof, in the form granted herein throughout the Territory shall be divided as set forth
below:

(i)
(ii)

(iii)

First serial rights (subject to subparagraph 1(c)(i)):
Second serial, Book club, Selection, Abridgment,
Condensation, Digest, Syndication, Large print edition,
Deluxe edition, Anthology, Library edition, Reprint and
Textbook edition rights:
Electronic Display rights (subject to subparagraph 1(c)(ii)):

90% to Proprietor

50% to Proprietor
60% to Proprietor

(b)
Publisher shall have the right to license free of charge the photographing,
microfilming, taping, reproduction, in Braille or other publication of the Work to the physically
handicapped, in whole or in part, without compensation therefor to Publisher or Proprietor.
However, in the event that Publisher receives income with respect to such editions, such
income will be shared equally with Proprietor.
(c)
The term "net licensing revenue" shall mean all sums actually received by or
credited to Publisher from licensing rights in the Work and shall exclude Publisher's reasonable
and documented charges to licensees for the manufacture and delivery of copies of the Work.
(d)
In the event Publisher exercises any of the rights specified in paragraph 4 itself
in lieu of licensing same, the royalty rates, where not otherwise provided for in paragraph 3
above, shall be negotiated and mutually agreed in good faith consistent with prevailing book
industry standard as applicable to authors of comparable status to Author.
5.
DELIVERY OF MANUSCRIPTS:
Proprietor agrees to deliver the final manuscript of
Book #1 no later than June 1, 2012 and the final manuscript of Book #2 no later than June 3,
2013. However, in the event Publisher consents to a later delivery date for Book #1, the above
corresponding delivery date for Book #2 shall also be extended by the same time period as
Book #1 is extended, it being understood that the total "extended period" for each Book shall
not exceed 12 months from the above corresponding delivery date for each such Book unless
approved by Publisher. Delivery to Publisher shall consist of a complete and final, typewritten
manuscript for each Book, in content and form satisfactory to Publisher, of approximately eighty
thousand (80,000) to one hundred thousand (100,000) words in length for each Book described
above, and all mutually agreed upon related materials, indexes, and any permissions necessary
with respect to third party copyrighted material for use throughout the Territory of such material
included in each Book, which permissions shall be obtained at Proprietor's expense. (A sample
form Exhibit A is provided as a courtesy which Proprietor can customize for Proprietor's specific
needs.) If Proprietor shall fail to deliver the manuscript(s) for Book #1 and/or Book #2 within
sixty (60) days after the above corresponding delivery dates (or any agreed upon extension
thereof), Publisher shall have the right, at its option, to terminate this Agreement as to that
Book by giving written notice to Proprietor, subject to repayment to Publisher of any amounts
paid by Publisher on account of the Book. If Proprietor shall fail to deliver the related materials
within sixty (60) days after the above corresponding delivery date (or any agreed upon
extension thereof), Publisher shall have the right, at its option, either to supply such related
materials and to charge the cost thereof against Proprietor's royalty account (excluding the
Advance) pursuant to this Agreement, or to terminate this Agreement with respect to such Book
by giving written notice to Proprietor, subject to repayment to Publisher of any amounts paid by
Publisher on account of such Book. It is understood, however, that Publisher shall not
terminate this Agreement for non-delivery of the manuscript without first giving Proprietor sixty
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provided Proprietor is in compliance with the terms of paragraph 11 above.
20.
ASSIGNMENT:
This Agreement shall be binding upon the assigns and
successors of Proprietor, and upon the assigns and successors of Publisher. This Agreement
and the rights and benefits hereunder shall not be assignable or transferable by Publisher
except to a corporate parent, affiliated company or a wholly owned subsidiary that assumes all
obligations in writing or in connection with a transfer of all or substantially all of Publisher's
assets or any imprint(s), or upon consent of Proprietor (such consent not to be unreasonably
withheld). Notwithstanding the above, rights granted hereunder may be exercised by Publisher
or Publisher's affiliates. Proprietor shall not assign any of Proprietor's obligations hereunder,
but may on written notice to Publisher, assign or transfer any monies due or to become due
under this Agreement. If at any time more than three (3) parties shall be entitled to receive
payments which would otherwise be due to Proprietor hereunder Publisher may, at its option,
require that all such parties execute and deliver an agreement in form satisfactory to Publisher
appointing a disbursing agent for all such parties.
NOTICES:
All notices which either party hereto is required or may desire to give to
21.
the other shall be in writing and given by addressing the same to the attention of the publisher
of Grand Central Publishing and Publisher's General Counsel and to Proprietor at the address
set forth on page 1, with a copy to Morris Yorn Barnes Levine Rubenstein Krintzman & Kohner,
2000 Avenue of the Stars, 3rd Floor, North Tower, Los Angeles, CA 90067, attn: Gregg
Gellman, or at such other address as may be designated in writing by any such party in a notice
to the other given in the manner prescribed in this paragraph. All such notices shall be
sufficiently given when the same shall be sent by registered or certified mail postage prepaid.
ENTIRE AGREEMENT; MODIFICATION: This Agreement represents the entire
22.
agreement between the parties and supersedes all prior agreements and understandings with
respect to the subject matter hereof and Proprietor acknowledges that Proprietor has not relied
on any understanding or agreement not set forth in this Agreement. This Agreement shall not
be modified except in writing signed by all parties hereto. No written waiver of any term or
condition of this Agreement shall excuse the performance of any act other than those
specifically referred to therein.
23.
CONSTRUCTION; JURISDICTION:
This Agreement shall be governed by and
construed in accordance with the laws of the State of New York applicable to agreements
executed and fully performed therein. It is agreed that New York courts (state and federal)
only, will have jurisdiction over any controversies regarding this Agreement; any action or
proceeding which involves such a controversy will be brought only in those courts, in New York
County.
HEADINGS: The headings of the paragraphs of this Agreement are for convenience of
24.
reference only, are not part of this Agreement, and shall not limit or otherwise affect the
meaning of this Agreement.
Proprietor irrevocably appoints William Morris Endeavor
25.
AGENCY:
(a)
Entertainment, LLC, 1325 Avenue of the Americas, New York, NY 10019, attn: Claudia
Ballard, as Proprietor's sole and exclusive agent ("Agent") with respect to the Work for
the life of the copyright (and all renewals and extensions thereof) and authorizes and
directs Publisher to make all payments due or to become due to Proprietor hereunder to
and in the name of Agent, and to accept the receipt by Agent as full evidence and
satisfaction of such payments. As sole and exclusive agent, Agent is hereby irrevocably
authorized and empowered by Proprietor (i) to act on Proprietor's behalf in all matters
arising from and pertaining to this Agreement, (ii) to negotiate for Proprietor throughout
the world as to the disposal of all rights in and to the Work and (iii) to receive in Agent's
name all monies due or to become due to Proprietor in connection with the disposal of
any such rights. In consideration for services rendered, Agent is entitled to receive or
retain as its commission (and is hereby irrevocably assigned):
(i) fifteen percent (15%) of gross monies paid to Proprietor hereunder and
from the disposal of all other publication and audio rights in and to the
Work, except that such commission shall be twenty percent (20%) with
respect to the disposal of British publication and audio rights and
foreign language publication and audio rights if and to the extent such
rights have not been conveyed to Publisher pursuant to this Agreement;
and
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GUARANTY
For valuable consideration, receipt of which is hereby acknowledged, and to induce
Grand Central Publishing, a division of Hachette Book Group, Inc. (the "Publisher") to
enter into an agreement dated December 3, 2010 (the "Agreement") with Baby Gorilla,
Inc. (the "Company") concerning two fiction works provisionally entitled UNTITLED
SETH GRAHAME-SMITH BOOK #3 and UNTITLED SETH GRAHAME-SMITH BOOK #4
(collectively, the "Work") by Seth Grahame-Smith (the "Undersigned"), the Undersigned
hereby guarantees the performance of all of the obligations of the Company under the
terms and conditions of the Agreement.
The Undersigned hereby warrants and represents that the Company has the right and authority
to enter into the Agreement and grant the rights therein granted. The Undersigned hereby
makes the same warranties, representations, covenants and indemnifications as those set forth
in paragraph 12 and 13 of the Agreement and all terms and conditions of such paragraphs shall
apply to the Undersigned.
This guaranty is a continuing guaranty which shall remain effective throughout the duration of
the Company's obligations under the Agreement, including any extensions, renewals and
amendments thereof. The Undersigned's liability hereunder is direct and unconditional and may
be enforced without requiring the Publisher first to resort to any right or remedy. If for any
reason the Company shall fail or cease to perform any of its obligations under the Agreement or
shall not have the rights to the Undersigned's services or to the Work as required in the
Agreement, or if there is a material change in control or ownership of the Company, the
Agreement shall be enforceable directly against the Undersigned. In the event of default in the
performance of this guaranty, the Undersigned agrees to pay all reasonable expenses
(including reasonable outside attorneys' fees) incurred by the Publisher in the enforcement of
the Publisher's rights under this guaranty and the Agreement.
Notice of acceptance of this guaranty, of any default by the Company, or of any adverse
change in the Company's financial condition or any other fact which might materially increase
the Undersigned's risk, is hereby waived. Presentment, protest and demand, and notice of
protest and demand that may be required in connection with such obligations are hereby
waived.
No delay or failure in exercising any rights hereunder shall operate as a waiver thereof. This
guaranty may not be modified, altered, or terminated nor may any provision hereof be waived
except in a written instrument signed by the party adversely affected thereby. This guaranty
and all rights hereunder shall be interpreted and construed in accordance with the laws of the
State of New York applicable to agreements entered into and fully performed therein.
This guaranty shall be binding upon the Undersigned's heirs, successors, assigns and legal
representatives and shall inure to the benefit of the Publisher's successors and assigns.
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GUARANTY
For valuable consideration, receipt of which is hereby acknowledged, and to induce
Grand Central Publishing, a division of Hachette Book Group, Inc. (the "Publisher") to
enter into an agreement dated December 3, 2010 (the "Agreement") with Baby Gorilla,
Inc. (the "Company") concerning two fiction works provisionally entitled UNTITLED
SETH GRAHAME-SMITH BOOK #3 and UNTITLED SETH GRAHAME-SMITH BOOK #4
(collectively, the "Work") by Seth Grahame-Smith (the "Undersigned"), the Undersigned
hereby guarantees the performance of all of the obligations of the Company under the
terms and conditions of the Agreement.
The Undersigned hereby warrants and represents that the Company has the right and authority
to enter into the Agreement and grant the rights therein granted. The Undersigned hereby
makes the same warranties, representations, covenants and indemnifications as those set forth
in paragraph 12 and 13 of the Agreement and all terms and conditions of such paragraphs shall
apply to the Undersigned.
This guaranty is a continuing guaranty which shall remain effective throughout the duration of
the Company's obligations under the Agreement, including any extensions, renewals and
amendments thereof. The Undersigned's liability hereunder is direct and unconditional and may
be enforced without requiring the Publisher first to resort to any right or remedy. If for any
reason the Company shall fail or cease to perform any of its obligations under the Agreement or
shall not have the rights to the Undersigned's services or to the Work as required in the
Agreement, or if there is a material change in control or ownership of the Company, the
Agreement shall be enforceable directly against the Undersigned. In the event of default in the
performance of this guaranty, the Undersigned agrees to pay all reasonable expenses
(including reasonable outside attorneys' fees) incurred by the Publisher in the enforcement of
the Publisher's rights under this guaranty and the Agreement.
Notice of acceptance of this guaranty, of any default by the Company, or of any adverse
change in the Company's financial condition or any other fact which might materially increase
the Undersigned's risk, is hereby waived. Presentment, protest and demand, and notice of
protest and demand that may be required in connection with such obligations are hereby
waived.
No delay or failure in exercising any rights hereunder shall operate as a waiver thereof. This
guaranty may not be modified, altered, or terminated nor may any provision hereof be waived
except in a written instrument signed by the party adversely affected thereby. This guaranty
and all rights hereunder shall be interpreted and construed in accordance with the laws of the
State of New York applicable to agreements entered into and fully performed therein.
This guaranty shall be binding upon the Undersigned's heirs, successors, assigns and legal
representatives and shall inure to the benefit of the Publisher's successors and assigns.
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